
COMMON MARKET LAW REVIEW

CONTENTS Vol. 51 No. 2 April 2014

Editorial comments: An unintended side-effect of Draghi’s bazooka:
An opportunity to establish a more balanced relationship
between the ECJ and Member States’ highest courts 375-388

Articles

M. Schwarz, A Memorandum of Misunderstanding – The doomed
road of the European Stability Mechanism and a possible
way out: Enhanced cooperation 389-424

C. Anderson, Contrasting models of EU administration in judicial
review of risk regulation 425-454

T. Dumbrovský, B. Petkova and M. van der Sluis, Judicial
appointments: The Article 255 TFEU Advisory Panel and
selection procedures in the Member States 455-482

K.J. Cseres and J. Mendes, Consumers’ access to EU competition
law procedures: Outer and inner limits 483-522

M.S. Jansson and H. Kalimo, De minimis meets “market access”:
Transformations in the substance – and the syntax – of EU
free movement law? 523-558

M. Leistner, Europe’s copyright law decade: Recent case law of the
European Court of Justice and policy perspectives 559-600

Case law

A. Court of Justice

The curious case of frontier workers and study finance: Giersch,
S. O’Leary 601-622

Respecting linguistic identity within the EU’s internal market: Las,
E. Cloots 623-646

Turkish service recipients under the EU-Turkey Association
Agreement: Demirkan, V. Hatzopoulos 647-664

The freedom to conduct a business and the right to receive
information for free: Sky Österreich, W. Hins 665-678

Absorbing EU ETS windfall profits and the principle of free
allowances: Iberdrola and others, D. Pérez Rodríguez 679-696

Book reviews 697-728



Aims
The Common Market Law Review is designed to function as a medium for the understanding and
implementation of European Union Law within the Member States and elsewhere, and for the
dissemination of legal thinking on European Union Law matters. It thus aims to meet the needs of
both the academic and the practitioner. For practical reasons, English is used as the language of
communication.

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or
transmitted in any form or by any means, electronic, mechanical, photocopying, recording or
otherwise, without prior written permission of the publishers.

Permission to use this content must be obtained from the copyright owner. Please apply to:
Permissions Department, Wolters Kluwer Legal, 111 Eighth Avenue, 7th Floor, New York, NY
10011–5201, United States of America. E-mail: permissions@kluwerlaw.com.

Common Market Law Review is published bimonthly.
Subscription prices 2014 [Volume 51, 6 issues] including postage and handling:
Print subscription prices: EUR 764/USD 1080/GBP 561
Online subscription prices: EUR 722/USD 1024/GBP 533 (covers two concurrent users)
This journal is also available online. Online and individual subscription prices are available upon
request. Please contact our sales department for further information at +31(0)172 641562 or at
sales@kluwerlaw.com.
Periodicals postage paid at Rahway, N.J. USPS no. 663–170.
U.S. Mailing Agent: Mercury Airfreight International Ltd., 365 Blair Road, Avenel, NJ 07001.
Published by Kluwer Law International, P.O. Box 316, 2400 AH Alphen aan den Rijn,
The Netherlands

Printed on acid-free paper.



COMMON MARKET LAW REVIEW

Subscription information
Online subscription prices for 2014 (Volume 51, 6 issues) are: EUR 722/USD 1024/
GBP 533 (covers two concurrent users). Print subscription prices for 2014 (Volume 51, 6 issues): 
EUR 764/USD 1080/GBP 561
Personal subscription prices at a substantially reduced rate are available upon request. Please 
contact our sales department for further information at +31 172641562 or at sales@kluwerlaw.
com.

Payments can be made by bank draft, personal cheque, international money order, or UNESCO 
coupons.

Subscription orders should be sent to: All requests for further information
 and specimen copies should be addressed to:

Kluwer Law International Kluwer Law International
c/o Turpin Distribution Services Ltd P.O. Box 316
Stratton Business Park 2400 AH Alphen aan den Rijn
Pegasus Drive The Netherlands
Biggleswade fax: +31 172641515
Bedfordshire SG18 8TQ
United Kingdom
e-mail: sales@kluwerlaw.com

or to any subscription agent

For Marketing Opportunities please contact marketing@kluwerlaw.com

Please visit the Common Market Law Review homepage at http://www.kluwerlawonline.com 
for up-to-date information, tables of contents and to view a FREE online sample copy.

Consent to publish in this journal entails the author’s irrevocable and exclusive authorization 
of the publisher to collect any sums or considerations for copying or reproduction payable by 
third parties (as mentioned in Article 17, paragraph 2, of the Dutch Copyright act of 1912 and 
in the Royal Decree of 20 June 1974 (S.351) pursuant to Article 16b of the Dutch Copyright 
act of 1912) and/or to act in or out of court in connection herewith.

Microfilm and Microfiche editions of this journal are available from University Microfilms 
International, 300 North Zeeb Road, Ann Arbor, MI 48106, USA.

The Common Market Law Review is indexed/abstracted in Current Contents/Social & 
Behavioral Sciences; Current Legal Sociology; Data Juridica; European Access; European 
Legal Journals Index; IBZ-CD-ROM: IBZ-Online; IBZ-lnternational Bibliography of Peri-
odical literature on the Humanities and Social Sciences; Index to Foreign Legal Periodicals; 
International Political Science Abstracts; The ISI Alerting Services; Legal Journals Index; 
RAVE; Social Sciences Citation Index; Social Scisearch.

 

COMMON MARKET LAW REVIEW
 

Editors: Thomas  Ackermann, Loïc Azoulai, Michael Dougan, Christophe Hillion,
 Siofra O’Leary, Wulf-Henning Roth, Ben Smulders, Stefaan Van den Bogaert

Advisory Board:
Ulf Bernitz, Stockholm
Kieran Bradley Luxembourg
Laurens J. Brinkhorst, The Hague
Alan Dashwood, Cambridge
Jacqueline Dutheil de la Rochère, Paris
Claus-Dieter Ehlermann, Brussels
Giorgio Gaja, Florence
Walter van Gerven, Leuven
Roger Goebel, New York
Daniel Halberstam, Ann Arbor
Gerard Hogan, Dublin
Laurence Idot, Paris
Francis Jacobs, London
Jean-Paul Jacqué, Brussels
Pieter Jan Kuijper, Amsterdam

                                          Ole Lando, Copenhagen
Miguel Poiares Maduro, Florence
Sacha Prechal, Luxembourg
Gil Carlos Rodriguez Iglesias, Madrid
Allan Rosas, Luxembourg
Eleanor Sharpston, Luxembourg
Piet Jan Slot, Amsterdam
John Spencer, Cambridge
Christiaan W.A. Timmermans, Brussels
Ernö Várnáy, Debrecen
Joachim Vogel†, München
Armin von Bogdandy, Heidelberg
Joseph H.H. Weiler, Florence
Jan A. Winter, Bloemendaal
Miroslaw Wyrzykowski, Warsaw

                         
                                  

                 
                         

  
  

                                       
                               

  
                                                

  
 

 

Associate Editor: Alison McDonnell
 Common Market Law Review
 Europa Instituut
 Steenschuur 25
 2311 ES Leiden
 The Netherlands tel.  + 31 71 5277549
 e-mail: a.m.mcdonnell@law.leidenuniv.nl fax: + 31 71 5277600
Aims 
The Common Market Law Review is designed to function as a medium for the 
understanding and analysis of European Union Law, and for the dissemination of legal 
thinking on all matters of European Union Law. It thus aims to meet the needs of both the 
academic and the practitioner. For practical reasons, English is used as the language of 
communication. 
 
Editorial policy 
The editors will consider for publication manuscripts by contributors from any country. 
Articles will be subjected to a review procedure. The author should ensure that the 
significance of the contribution will be apparent also to readers outside the specific 
expertise. Special terms and abbreviations should be clearly defined in the text or notes. 
Accepted manuscripts will be edited, if necessary, to improve the general effectiveness of 
communication. 
 If editing should be extensive, with a consequent danger of altering the meaning, 
the manuscript will be returned to the author for approval before type is set. 
 
Submission of manuscripts 
Manuscripts should be submitted, together with a covering letter, to the Associate Editor. 
At the time the manuscript is submitted, written assurance must be given that the article 
has not been published, submitted, or accepted elsewhere. The author will be notified of 
acceptance, rejection or need for revision within three to nine weeks. 
      Authors may be requested to submit a hard copy of their manuscript, in addition to a 
digital copy, together with a summary of the contents. Articles should preferably be no longer
than 28 pages (approx. 9,000 words). Annotations should be no longer than 10 pages (approx.
3,000 words). The title of an article should begin with a word useful in indexing and
information retrieval. Short titles are invited for use as running heads. All notes should be
numbered in sequential order, as cited in the text, *Except for the first note, giving the
author’s affiliation.The author should submit biographical data, including his or her current
affiliation.

© 2014 Kluwer Law International. Printed in the United Kingdom.

Further details concerning submission are to be found on the journal’s website
http://www.kluwerlawonline.com/productinfo.php?pubcode=COLA

 
 

 
  

 
      
 

 
 

 
 



Patricia Popelier, Armen Mazmanyan and Werner Vandenbruwaene (Eds.), The Role of
Constitutional Courts in Multilevel Governance. Cambridge: Intersentia, 2012. 312 pages.
ISBN: 978-1-78068-106-1. EUR 75.

The European Union legal space is more and more interconnected, and theories such as
constitutional pluralism or multilevel governance have become the buzzwords of the European
integration scholars. This process has eroded many dicta of traditional Kelsenian legal
hierarchy, including the position of the constitutional courts (CCs) as guardians of the
constitutional supremacy. This edited volume, written by a collection of both experienced and
younger experts, focuses on the developing role of constitutional review under external and
internal pressures in a changing environment. While there have certainly been other texts
dealing with the topic, more than 300 pages promise a thorough and complex exploration of the
matter.

The book has 13 chapters. Rather than summarizing each, I will provide some general
remarks on the concept of the volume and its usability. The editors’ introduction presents the
objectives and methodological approach governing the book, a part which is crucial for all
edited volumes if they have an ambition to “hold together”. The question of what courts qualify
as constitutional was answered quite widely: it is any court that reviews acts for “compliance
with fundamental tenets of a constituted (constitutional!) legal order” (p. 5), which covers the
ECJ and ECtHR. In order to further delineate the topic, the contributions are grouped into four
parts according to the CCs’ functions: 1) CCs as guardians of fundamental rights, 2) CCs as
watchdogs over the institutional balance, 3) CCs as forums for deliberation, 4) CCs as
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regulatory watchdogs. Of course, one might debate whether CCs’ roles are so neatly
distinguishable (in particular: deliberation mixes with all others), but as an intention to apply a
straitjacket on authors, the division makes sense.

The biggest drawback of the volume is that despite all abovementioned editorial efforts, the
individual contributions are too diverse to form a coherent whole. Maybe it was caused by the
workshop format of which the book is an outcome, but the chapters seem to accommodate
primarily the priorities of their authors instead of editors’ plan. The selection of CCs discussed
in the book and the applied methodology are prime examples of this. As to the former, much
emphasis is put on the ECJ and ECtHR, yet the coverage of national CCs of the EU Member
States seems to be based on chance rather than careful selection. What is even more puzzling is
that while the book has a clearly European (EU) overlap, selected chapters also focus on Latin
American (Popelier and Patino Alvarez) or Armenian (Mazmanyan) CCs. As to methodology,
several contributions compare multiple cases (e.g. Torres Pérez), some few cases (e.g.
Vandenbruwaene), some are single case studies (e.g. Meuwese). The same could be said of
subject scope: contributions that are very general and have an almost introductory character
(e.g. Claes and de Witte) mix with chapters covering very specific issues (e.g. Meβerschmidt).
Fragmentation of the volume is exacerbated by the lack of a bibliography, index, and, most
disturbingly, even the briefest conclusion.

The critique should not outweigh the fact that the texts provide numerous valuable
observations. The trends towards weakening of national CCs as compared with supranational
ones, the shift from substantive to procedural review in case of regulatory oversight, the CCs’
role as corrective mechanisms of political majorities are all well analysed. For me the most
enlightening part was on the deliberative function of CCs, depicting the close relationship
between public opinion and courts’ judgments (e.g. Hoecke) which often verges on a populist
attitude in order to gain public support against elected politicians (Mazmanyan). While above I
doubted the logic of involving non-European cases, I must confess at the same time that these
chapters give information about very non-conventional facts (e.g. the astounding positive
access to justice in Costa Rica) which could broaden the knowledge of a reader focused on the
EU environment. Normatively, the majority of authors firmly belong to current popular
pluralistic camp, and argue for deepening dialogue among all levels of courts and involving
multiple non-judicial actors and audience.

As is probably clear from my arguments, this is not a book one would enjoy reading cover to
cover. It misses a unifying thread and message, contributions are too varied in scope and
methodology. On the other hand, if the reader looks for specific topic covered by one of the
chapters, (s)he may acquire invaluable original analysis. However, in light of book’s limited
universal usability and rather steep price (available only as hardback), the reviewed volume is in
my view a typical example of a reference book to be found more in university libraries than on
the bedside table.

Robert Zbiral
Olomouc

CML Rev. 2014700 Book reviews
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