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Introduction!

Recent financial and economic crisis has put the fate of European integration in more shadows
than the previous collapse of Constitutional Treaty. Many countries suddenly found themselves
under enormous strain, as they are facing exorbitant budget deficits and rapidly growing amounts
of public debt. This claim is nowadays valid for almost all Member States, but for some of them
the situation is almost unmanageable. The group of southern countries, often nicknamed by an
acronym PIGS (Portugal, Italy, Greece, Spain) by economists, is the prime example, and of
course it is Greece that has been in most troubles. Prominent women and men of Europe spent
the whole spring scheming plans how to prevent Greeks from bankruptcy. Hundreds of billions
of euro were raised by the remaining states from eurozone and by the IMF, often at great costs to
the politicians at the national level. Mainly in Germany the bailout was a highly controversial
issue, and Chancellor Angela Merkel had even persuaded Bundestag to agree with the plan by
saying “The future of European and the future of Germany within Europe is at stake.””

It is clear from the previous paragraph that despite noble claims about developing “EU
constitutional pluralism” or “civic European demos”, which were so fashionable during this
dying decade, in the end the integration project is primarily about money and economics. If euro
fails, it might be only a precursor to the collapse of the whole EU. Yet there lies the well-known
problem. The level of transnational solidarity in eurozone is limited and the public in richer states
is unwilling to subsidy poorer countries, on the other hand, for a state with euro it is impossible
to use monetary tools such as devaluation of its currency to boost local economy. And of course,
economically strong countries such as Germany do not want euro compromised by instability
elsewhere. This seeming Catch-22 has one very tempting solution- the “problematic” state could
exit from eurozone. Not only the black sheep will no longer spoil the whole flock, but it could
devaluate its own new currency and thus increase competiveness of exports or e.g. become

!'The financial support of the Czech Ministry of Education for developing this paper is greatly acknowledged
(Project no. 2D06016: Czech Republic in the European Union: Position and promotion of national interests).
2 Angela Merkel: EU future at stake in Greek crisis. The Telegraph, 5 May 2010, p. 1.



comparably cheaper to other tourists destinations. Indeed, exactly this option was recommended
to Greece by many economists, including the Nobel Prize laureate Paul Krugman.’ Similar views
were expressed also by prominent politicians, for example by Czech President Vaclav Klaus, who
blamed euro for Greek problems.’

We do not have the space here nor knowledge to evaluate if such a step might really solved the
deep crisis Greece faces,” the aim of this short paper is to assess the whole situation from the
legal viewpoint in light of Lisbon Treaty which recently came in force. The text is divided into
three parts. The first chapter discusses the legal status of membership in eurozone and if it is
possible to leave it either consensually or unilaterally. Subsequent part opens the possibility of
exiting eurozone together with the exit from the EU. The last chapter considers if involuntary
exit is possible. It must be noted again that the whole article is based purely on legal perspective
of the problem. In reality any such measure will be of more political and economical nature, not
to speak about tremendous practical problems associated with it.” But in our view the parties will
still at least try to follow the legal framework of valid primary law, which currently means the
Lisbon Treaty.

Legal status of eurozone membership and possibility of exit from eurozone

The history of birth of EU single currency is well-known and does not have to be repeated here.’
From the very beginning primary law indicated that the creation of euro is an irretrievable
process. Art. 4 para 2, Art. 118, Art. 123 para 4 TEC® declared the “irrevocable fixing of
exchange rates leading to the introduction of a single currency”, Protocol no. 24 to the treaty
“declare the irreversible character of the Community’s movement to the third stage of economic
and monetary union”. As no part of the Treaties contained a provision which would specifically
mention the possibility to withdraw from the eurozone, it is taken from the foregoing that the
drafters of the Maastricht Treaty did not foresee a Member State could give up on euro.

One explanation need to be made here. We are stating the obvious if we remind that not all
Member States are part of the eurozone. Denmark and the United Kingdom negotiated
permanent opt-outs, all other non-participants are legally obliged to join, but in practice they
either do not fulfill the convergence criteria or are for other reasons unwilling to enter. So far, the
legal obligation was not enforced by the EU (Commission). However, technically speaking all
Member States are part of the Economic and Monetary Union (EMU), those not having euro are
called “Member States with a derogation” (formerly Art. 122 para 1 TCE, nowadays Art. 139 para
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1 TFEU).” This virtual uniformity has little practical impact, but dual (triple if permanent opt-
outs are included) nature of legal relationship towards eurozone will complicate our analysis.

Given the fact that the aim of the Lisbon Treaty is another step towards “ever closer union”, it
could not surprise any observer that the legal status of membership in eurozone has not changed.
Because the process of transformation to third stage had successfully finished years ago,
numerous articles dealing with it were deleted, including the abovementioned Art. 118 and Art.
123 para 4. Even Protocol no. 24 did not make it into new text. This at first sight might have
weakened the case for the irreversibility of euro, but this is not the case, because Art. 140 para 3
TFEU proclaimed that also for states acceding to eurozone the fixing of the conversion rate is
irrevocable. Even if the irrevocability is no longer explicitly stated in the treaties for states which
already use euro, we find it obvious that their previous obligation has not disappeared.

Still, some scholatly authorities claim that unilateral withdrawal is legally admissible, even if it is
limited to “exceptional substantive conditions”."” According to these views, exit will be based on
a fundamental change of circumstances (clausula rebus sic stantibus), an old doctrine of public
international law that was codified in Art. 62 of the Vienna Convention of the Law of Treaties
and might justify breach of treaties. However, Art. 62 severely restricted the use of this doctrine
and clansula is no longer used in international relations.' The application of the doctrine in case
of EU and eurozone is impossible.'” Similar argumentation, although without the mention of
clausula, was applied by German Bundesverfassungsgericht in its (in)famous Maastricht judgment
of 1993." Court stated that the price stability was primary goal of EMU and if it was not
achieved, the agreement would become meaningless and Germany would not be bound by it.
Clearly the wish of the Court was not to provide with an exit possibility, but the other way round
it called for strong and stable monetary union. In any case, the text of the judgment is silent on
what legal ground could Germany leave eurozone.'* In opposition to presented opinions we thus
maintain the eatlier claim that both current text of the Treaties and rules of public international

law preclude unilateral exit from eurozone.

The conclusion on (im)possibility of exit will dramatically change when we turn our attention to
negotiated withdrawal. It is widely accepted that Member States remain “Masters of the
Treaties”,"” who can at any time redraft the primary law according to their will and are in this case
not bound by any preceding agreements or obligations.'® Such an action could legally take only

one path: revision of the Treaties. According to the constant jurisprudence of the Court of
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Justice, Member States are not allowed to change Treaties outside the procedures contained in
the Treaties for their revision,'” which means only Art. 48 TEU must be used. As a consequence
a consent of all Member States is needed, not only those who are members of eurozone. What is
more, Art. 48 TEU foresees the most difficult procedure possible, that is ratification of the
agreement by all Member States according to their constitutional requirements, including
obligatory referendum in selected countries (e.g. Ireland). While the Lisbon Treaty introduces the
simplified revision procedure, the exit of Member State from eurozone will demand significant
revision of Treaties, including articles outside Part Three of TFEU, therefore this new instrument
shall not apply." Obviously it might be very complicated to persuade all states to agree with the
revision without opening the Pandora Box of other demands and quests for compensations.

As was already mentioned, practical implementation of any agreement on reversibility of euro
would be probably even more daunting task than its legal dimension. Perhaps the easiest way is a
total breakdown of euro. In this scenario, euro as a currency will cease to exist and all Member
States will introduce their own national currencies under negotiated rates. Simply, the whole third
phase of EMU will be undone. Much more complicated is the situation when only one or a
couple of states leave. Even under agreement, if the currency of leaving state is to be
economically weaker than euro, the state(s) will be unable to defeat markets and the financial
system of the exiting country will collapse.” Therefore, the best solution in these cases would be
either to fix the rates of new currency and euro,” or to create two new currencies, one for the
leaving state and something such as euro I for the remaining eurozone.”'

Withdrawal from the EU and (or) eurozone?

Preceding chapter discussed the possibility of a Member State to leave eurozone, but at the same
time remain in the EU. But what if the country wishes to give up integration process entirely?
Before the Lisbon Treaty, withdrawal from the EU could have been exercised only by the
negotiated consent of all Member States, basically again by the revision of the Treaties.” The
Lisbon Treaty however newly includes Art. 50 TEU, which introduces unilateral withdrawal
clause into the EU law fabric.” It is beyond this short text to analyze in detail how this clause was
prepared and what it generally mean for the integration process,” further we concentrate only on
its impact on eurozone membership. Art. 50 TEU states:
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“1. Any Member State may decide to withdraw from the Union in accordance with

its own constitutional requirements.

2. A Member State which decides to withdraw shall notify the European Council
of its intention. In the light of the guidelines provided by the European Council,
the Union shall negotiate and conclude an agreement with that State, setting out
the arrangements for its withdrawal, taking account of the framework for its future
relationship with the Union. That agreement shall be negotiated in accordance
with Article 218(3) of the Treaty on the Functioning of the European Union. It
shall be concluded on behalf of the Union by the Council, acting by a qualified
majority, after obtaining the consent of the European Parliament.

3. The Treaties shall cease to apply to the State in question from the date of entry
into force of the withdrawal agreement or, failing that, two years after the
notification referred to in paragraph 2, unless the European Council, in agreement
with the Member State concerned, unanimously decides to extend this period.

(paras 4 and 5 left out)”

As is easily visible, provision contains no mention of euro or eurozone. What do the existence of

withdrawal clause and silence on euro indicate for our analysis of unilateral exit from eurozone?

Logically, there are three options, which are discussed according to their interpretative

“probability”.
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a) State leaves both the EU and eurozone: The wording of Art. 50 TEU seems to opt for all

or nothing approach, in other words, the withdrawing state must distance himself from all
benefits of the EU, including euro. This looks like a tempting interpretation, but there are
numerous challenges against it. First, it is in direct contradiction to other articles of the
Treaties which speak of “irreversibility of euro” (see above), and all parts of the Treaties
have same legal value (see Art. 1 TEU). Second, as was already explained, it would be
practically impossible to exit from eurozone without the cooperation of other eurozone
members. Both objections could be overcame with the existence of agreement (legal:
revision of the Treaties, see above; practical: coordinated economic and financial steps),
yet under Art. 50 TEU agreement is only optional. It must be noted that this situation
evidently discriminate the members of eurozone, because in their case unilateral
withdrawal would be probably impossible without agreement, while non-members might
use the opportunity given in Art. 50 TEU without limits.*

b) State leaves EU, but not eurozone: Silence on euro in Art. 50 TEU, together with the

notion of euro’s irreversibility in other parts of the Treaties, might validate alternative
interpretation, namely that while it is possible to exit the EU, the withdrawing state must
keep euro. But this option also raises number of questions. Eurozone is firm part of EU
integration, and Treaties do not currently allow full involvement of any state in eurozone

% See also ATHANASSIOU, Phoebus. Withdrawal and Expulsion from the EU and EMU: Some Reflections. ECB
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which is not a member of the EU. It is true that some states use euro unilaterally,” some
even through an agreement with the EU,” but all of them could not exercise any powers
(or obligations) related to membership in EMU. It is barely conceivable that a state
distancing from EU would simply continue using euro and participate in all monetary
institutional framework as if “nothing happened”. Also, one might assume that a state
demanding withdrawal from the EU will doing it in order to regain full sovereignty, so it
would hardly wish to be limited in its monetary sovereignty and policy.

c) State leaves eurozone, but not the EU: Careful reader is probably asking why we are again
turning to the point already covered in preceding chapter, where we concluded such step
is impossible. But using an argument a maiore ad minus, would not be possible to claim that
if the Treaties permit complete withdrawal, it must be possible to unilaterally reject
certain parts of them as well? Obviously, while this formal logic is foolproof, it is legal
and practical nonsense. Firstly it contradicts the irrevocability notion of EMU, therefore
massive revision of the Treaties is needed, and secondly it opens avenue for a /a carte
integration, where Member States will be using Art. 50 TEU for selecting their
participation in only preferable policies or activities.

The abovementioned list confirmed that the structure of the withdrawal clause in the Lisbon
Treaty contains more questions than answers and leaves too many loose ends. Yet in such a
serious matter the procedures should not be left to interpretation of “what if” and to alternative
explanations. It seems that a state having euro might hardly withdraw from the EU without
anticipated agreement, but even this could not be taken for granted. We assent to some authors
that Art. 50 TEU is badly written and could endanger the stability of eurozone.” Even if the
withdrawal clause stays as an #/fima ratio instrument, it might have been drafted more prudently
with better guarantees for withdrawing state, the EU and euro.”

Forced expulsion?

In some circles an idea was floated that in case the situation in Greece or other countries
deteriorate further and stability of the whole eurozone will be at stake, it will be advisable to expel
the problematic state(s) from eurozone. This solution regarding Greece was for example
supported by 53 % of Germans in a representative opinion poll made by Bild newspaper.” Is
anything like that legally conceivable?

Matthias Herdegen argued exclusion may be considered “in very extreme cases of persistent
disregard of budgetary discipline”, because “the duty to tolerate a member state within Monetary
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Union as a matter of solidarity would be deprived of its very foundations.””* Unfortunately, he
did not support his view by any legal justification. Indeed, it is hardly a surprise as there are few
to be found. The Treaties contain abundant obligations for the members of eurozone, mainly
under the Stability and Growth Pact. There are also penalties attached for breach of these
obligations. But none of them come even close to the expulsion from eurozone. Primary law
does not even have a logical counterpart to the withdrawal clause: provision allowing exclusion of
a Member State from the EU. There is a chance to “suspend certain of the rights deriving from
the application of the Treaties” (Art. 7 para 3 TEU), but the use of euro will certainly not be
subject to the suspension. It must be also noted that the breach of euro related obligations most
probably does not belong to the list of duties which are punishable by suspension. We thus
subscribe to the prevalent view of other authors that under current legal framework expulsion of
any state from eurozone is impossible, no matter how seriously the given state undermines
stability of common currency.

Concluding remarks

Financial and economic crisis has moved membership of Poland and the Czech Republic in
eurozone beyond the immediate horizon. Both countries currently fulfill only selected Maastricht
criteria, mainly the deficits of public finances are well above the required limit. Polish politicians
expressed wish to join euro in 2015, in the Czech Republic all firm dates have been moved
several times and the majority of important actors are now proposing a range starting at 2015 and
ending beyond 2020. This however does not mean the topic of this paper is of no relevance for
both states. First, one they become members the same rules will apply. Second, and more
imminently, as was argued above, no exit from eurozone will be possible without agreement, and
in this case the consent of non-members of eurozone is required as well in order to revise the
Treaties. Finally, both countries are so economically dependent on eurozone that any crisis within
it is going to have massive impact on Polish and Czech economy.

Exit from eurozone remains a very controversial question. At the one hand, ,,mature monetary
union (...) is firmly rooted in the will to below together, for an unlimited period of time”,” at the
other, “in a world of sovereign states ... nothing can be regarded as truly irreversible”.”” The
tension between these positions will be always there. Presented contribution argued that legally
any unilateral exit from eurozone is hardly conceivable, a negotiated one is possible, but still
difficult. We could only hope the situation in states facing debt crisis will improves and analysis
presented above stays academic, otherwise the fate of euro and European integration as such

might indeed be at stake.
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Shrnuti

Financni a hospodafska krize se na jafe 2010 projevila v hlubokych problémech nékterych stata
dostat svym zavazkam. Nejvétsim hifénikem v tomto sméru se stalo Recko, které by bez
zachranného balicku poskytnutého ostatnimi staty eurozény pravdépodobné bylo nuceno vyhlasit
statni bankrot. Podobné nepfiznivé situaci celi dal§i zemé jizntho kfidla eurozény, coz vedlo
k vyraznému oslabeni eura. Mezi politiky i ekonomy panuje obava, ze pokud by platebni
neschopnost vyhlasily i dalsi zemé jako je Spanélsko, nebude v silach ekonomicky silnéjsich ¢lent
eurozony poskytnout dalsi zachranné prostfedky. S ohledem na kriticky stav se v cetnych kruzich
objevuji nazory, ze nejlepsim fesenim pro vsechny strany by bylo, aby problematicky stat opustil
eurozonu. Mohl by tak zvysit svou konkurenceschopnost naslednou devalvaci nové zavedené
narodni mény, zaroven by nebyla ohrozovana stabilita eura.

Predkladany text se zabyva pravnimi souvislosti opusténi eurozony ve svétle nedavno piijaté
Lisabonské smlouvy. Nejdfive je analyzovan status clenstvi, otazka nezvratnosti ménové unie a
to, zda je mozné zunie vystoupit. Dochazime k zavéru, Zze zatimco jednostranné opusténi
eurozény mozné nent, lze tak ucinit zménou primarniho prava, ktera ale vyzaduje jednomyslny
souhlas vSech clent EU vcetné ratifikace. Lisabonska smlouva vSak pfinasi novinku, obsahuje
tzv. vystupni klauzuli, ktera dovoluje ¢lenskému statu jednostranné vystoupit z EU. Bohuzel neni
jasné, co klauzule znamena pro clenstvi v eurozoné ¢i jeji opusténi. Piispévek pfedstavuje mozné
interpretace klauzule, ani jedna z nich nanestésti neni bezproblémova. I zde plati, Ze bez dohody
s ostatnimi zemémi by bylo opusténi ménové unie téméf nemozné. V neposledni fadé je
zvazovana moznost vylouceni stitu z eurozony, soucasny pravni uprava ale nic takového
neumoznuje, bez ohledu na charakter a zavaznost ,,prohfesku® ze strany clenského statu. Jak je
z analyzy zfejmé, opusténi eurozony je pravné velmi problematické. K tomu je tfeba upozornit
(ackoliv to piispévek nefesi), ze prakticka realizace odstoupeni staitu z ménové unie by pfinesla
snad jeste vice otazek.



